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For The District of Columbia Circuit 


No. 15,315 


EFFIE D. CHATTERTON 
ELIZABETH S. CHATTERTON, 


Appellants 
Vv. 


JOSEPH O. JANOUSEK, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States District 
Court for the District of Columbia dismissing appellants’ counterclaim 
for abuse of process brought in response to appellee's complaint to 
vacate a judgment of said court, the lower court having determined 
that there is no just reason for delay, and directed entry of the judgment 
of dismissal. 


The jurisdiction of this Court is invoked pursuant to the provi- 
sions of Act of June 25, 1948, C-646, 62 Stat. 929, USCA Title 28, §1291. 


STATEMENT OF THE CASE 


This appeal stems from litigation initiated by the appellee in 
1951 in a suit for attorney's fees against appellants, which suit resulted 
in a judgment for the appellee for damages in a stated amount and for 
an unstated sum conditioned upon appellants’ receipt of certain property. 
Appellants failed to receive any of such property as was described in 
the lower court's order, other than periodic payments of money for 
which the appellee was duly paid. (J.A. 13) 


Appellant Effie Chatterton did receive, however, certain real es- 
tate through inheritance, which real estate was in no way a part of such 
judgment. (J.A. 13) 


Appellant Effie Chatterton, on her sale of said real estate, found 
that the judgment of appellee encumbered her property, although she 
had satisfied the same. Her request of appellee to release his judgment 
as to her real property being unavailing, she was forced to file her 
motion in the lower court for a “partial release of judgment" in order 
that her real estate could be of record cleared of the judgment of appel- 
lee. In the meantime, said appellant was required to leave the proceeds 
of the sale of her real estate in the hands of the title company until 
such time as she was able to satisfy of record appellee's judgment. 

(J. A. 13) 


After an order was entered by the lower court partially satisfying 
appellee's judgment, and an affirmance thereof by this court, the appel- 
lee filed his separate suit to vacate the order of partial satisfaction 
(J.A. 1). Appellants filed their counterclaim for abuse of process in 
the same action and the lower court entered its order dismissing the 
counterclaim as failing to state a claim upon which relief can be granted. 
(J.A. 3, 17). 


By their counterclaim the appellants alleged, among other things, 


numerous delays caused by the appellee for the sole purpose of pre- 
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venting a speedy determination of the controversy and thereby) prevent- 
ing appellant Effie Chatterton from obtaining her funds, knowing that 
his judgment was in fact satisfied as to such real estate. 


Appellants further alleged that appellee continued to cause delays 
for the same purpose in this Court during its consideration of the val- 
idity of the order of satisfaction of judgment, and by his threats to the 
title company, after the affirmance of the satisfaction order by this 
Court, to seek further appellate recourse. 


It finally was alleged by the counterclaim that the complaint to 
vacate the order of satisfaction of judgment was filed by the appellee 
with knowledge of the satisfaction of his judgment solely to further 
frustrate appellant Effie Chatterton in the possession of her property, 
and that appellee subsequently threatened appellants to continue to use 
the processes of the court to prevent said appellant from obtaining her 
property, if his price was not paid. 


STATEMENT OF POINTS 
I. 


A judgment, being process of the Court, can be employed to con- 
stitute an abuse of process, provided the judgment is used maliciously 
and for a purpose not intended by the law. 


0. 
A judgment creditor cannot willfully maintain the lien of his 
satisfied judgment, known to him to be satisfied, by a series of court 
actions at his behest, in order to continue to keep the judgment debtor's 
property tied up, without committing an abuse of legal process. 
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SUMMARY OF ARGUMENT 


A judgment, being an act of the Court, is judicial process, which 
may be abused through its lien as readily as a writ of attachment or 
garnishment, each of which is likewise a process of the court. A lien 


of a judgment as to real estate in the District of Columbia, may con- 


tinue to be effective to prevent passage of unencumbered title to such 
property, despite satisfaction of the judgment, by the employment by 

the judgment creditor of supplementary process to notify all who deal 
with said real estate that he intends to enforce his judgment notwith- 

standing its satisfaction. 


The bringing and prosecution by a judgment creditor of supple- 
mentary delaying actions to enforce the lien of his judgment, which he 
knows to have been satisfied, and thereby intentionally cause the judg- 
ment debtor's property to be held from him until such time as the debtor 
is willing to pay the demands of the creditor, are an improper use of 
judicial process and consequently an abuse thereof. 


ARGUMENT 


Professors Harper and James in their treatise, The Law of Torts, 
1956 ed., vol. I, sec. 4.9, p. 330, define the tort of abuse of process as 
that 


 * %* * committed when the actor employs legal 
process in a manner technically correct, but 
for a wrongful and malicious purpose to attain 
an unjustifiable end or an object which it was 
not the purpose of the particular process em- 
ployed to correct." 


The Municipal Court of Appeals for this District rendered a similar 
definition when it said, 
"The right to charge an abuse of process arises 
when there has been a perversion of court pro- 


cesses to accomplish some end which the pro- 
cess was not intended by law to accomplish, or 
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which compels the party against whom it has been 
used to do some collateral thing which he could 
not legally and regularly be compelled to do.” 
Hall v. Field Enterprises, Inc., 1955, 114 A. 2d 
840, 841. 


Here, appellee regularly and properly obtained process: a judg- 
ment. By subsequent oppressive and unwarranted delaying actions in 
court, and further threats thereof, he has and continues to use it for a 
purpose for which it is not by the law intended: to deprive appellant 
Effie Chatterton of her property, after the judgment had been satisfied, 
until such time as her advanced years and necessitous circumstances 
compel her to pay the ransom appellee demands. 


It is beyond dispute that appellee was favored by a judgment against 
appellants. A judgment is process, which, when abused, gives rise to 
an action in tort. "Judicial process, in its largest sense, comprehends 
all the acts of the court, from the beginning to the end." Blair v. Max- 
bass Security Bank, 1919, 44 N.D. 12, 17, 176 N.W. 98, 100. 


In the District of Columbia the lien of a judgment as to personal 
property is not effectual until the issuance of a writ of attachment or 
garnishment by the court, giving actual notice to the possessor of the 
judgment debtor's property. Had appellee caused the issuance of suc- 
cessive writs of attachment or garnishment, knowing the judgment had 
been paid, his liability for abuse of process would be clear. Lorusso 
v. Bloom, 1947, 321 Mass. 9, 71 N.E. 2d 218; Hall v. Hollywood Credit 
Clothing Company, 1959, 147 A. 2d 866; Restatement: Torts, sec. 682, 
illustration 2. However, as to real estate, the lien of a judgment is a 
self enforcing creature of the law following and dependent upon the 
judgment. D.C. Code, 1951 ed., sec. 15-103. Thus, anyone dealing with 
a judgment debtor's real estate is bound to take notice of the lien of the 
judgment so long as the record fails to show its satisfaction. 


As to real property, therefore, repeated resorts to the court to 
delay an effectual entry of judgment satisfaction is no different in sub- 
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stance from repeated attachments and garnishments of personalty. Such 


use of 2 judgment in respect to real estate is an even more effective 
means of tying up the judgment debtor's property, for it causes the lien 
to operate continuously, without respite. The mere difference in form 
should not obscure the abuse of process — the judgment — when its lien 
is wrongfully and continuously perpetuated rather than wrongfully and 
continuously reasserted. 


If there is any difficulty in the application of this principle, it 
does not arise under the facts alleged in the amended counterclaim. The 
delays here alleged are not incidental, occasional or isolated. It is not 
a question of two, three or even a half dozen consecutive delays. Appel- 
lee sought more than this before the initial motion to enter satisfaction 
of the judgment could be heard. By the time this Court came to hear 
the case, he had’ more than doubled this record. Furthermore, his ac- 
tivities were not confined to the courts. After the order of satisfaction 
and its affirmance by this Court had become final, appellee threatened 
the title company holding appellant Effie Chatterton's funds with further 
appellate proceedings in this Court and the United States Supreme Court, 
thereby securing an additional delay of ninety days. On the ninety-first 
day he commenced the action wherein the instant counterclaim was 
filed. 


Past performance lends emphasis to appellee's threat to keep this 
matter in litigation indefinitely unless appellants pay his demands. At 
the date of this brief he continues to make good his threat. Since dis- 
missal of appellants' amended counterclaim, two amended complaints 
filed by appellee have been dismissed. 


Do the acts charged to appellee in perpetuating the effectiveness 
of a lien of his judgment even after the judgment has been adjudicated 
as satisfied come within the meaning of the following language of the 
Municipal Court of Appeals and thus fail to meet a requirement to sus- 
tain an action for abuse of process? 
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"A regular and legitimate use of process, though 
with an ulterior motive or bad intention, is not 
a malicious abuse of process.” Geier v. Jordan, 
1949, 107 A. 2d 440, 441. 
Appellants do not believe that it is either the intention or the spirit of 
the law to permit a litigant to cause by his calculated efforts a perpetual 
delay of the release of the lien of his judgment, which to his knowledge 
has been satisfied, and thereby indefinitely prevent the judgment debtor 
from obtaining his rightful property. On the other hand, appellants sub- 
mit that the allegations of the counterclaim meet the demands jof further 
language of the Municipal Court of Appeals in the same case: 
To sustain the action (of abuse of Process) two 
elements are essential, (1) the existence of an 
ulterior motive, and (2) an act in the use of pro- 


cess other than such as would be proper in the 
regular prosecution of the charge." Geier v. 


Jordan, supra. 


It seems to appellants that to hold otherwise would be tantamount 
to judicial approval of not only the past recited actions of appellee in 
this protracted litigation, but of his unlimited actions to be brought in 
the future to tie up appellant's property on the strength of a judgment 
declared satisfied, if his threat is to be carried out. 


The ulterior motive, a requisite to an action for abuse of process 
as stated above, is appellee's intention of forcing appellant Effie Chat- 
terton to pay a non-existent debt arising from his judgment heretofore 
satisfied. His acts in the use of judicial process, the other requisite 
element in sustaining the charge of abuse of process, are the measures 
he took to wrongfully perpetuate the lien of his judgment. To| appellants’ 
view, the following statements of the Supreme Judicial Court of Mass- 
achusetts in Lorusso v. Bloom, 1947, 321 Mass. 9, 10, 71 N.E. 2d 218, 
are appropriate to this case: 
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"The bringing and prosecution of supplementary 
proceedings * * * by one who could have been 
found to have known that his alleged debtor had 
fully paid his indebtedness, for the purpose of 
compelling him to pay again, constitute an abuse 
of legal process. The commencement and, main- 
tenance of an action known to be groundless to 
accomplish such a purpose are a perversion of 
legal process and make the instigator liable for 
the damages sustained by the one seat whom 
he brought such proceedings. Ww 
How can the appellant Effie Chatterton secure her funds from the 
title company so long as appellee continues to use court processes to 
add life to the lien of his satisfied judgment? Appellants are aware of 
no such available relief other than to seek an injunction in opposition of 
that sought by appellee in his complaint and successive amendments 
thereto. But even if said appellant were found to be entitled to prelim- 
inary injunction requiring the title company to surrender the funds to 
her, surely she would be in turn required to furnish security at least in 
the amount of the funds. It is accordingly believed by appellants that no 


relief is available to effect the return of Effie Chatterton's funds other 


than to continue to resist each move of the appellee brought to enliven 


the lien of his satisfied judgment. 


It is respectfully submitted, therefore, that the appellee, in caus- 
ing appellant Effie Chatterton, a lady of advanced age, poor health and 
necessitous circumstances, to suffer the harrassment and vexation as 
alleged in her counterclaim for almost two years, should be held to 
account for his actions by affording appellants an opportunity to present 
their case to a trier of facts. Otherwise, there will have been a serious 
injury done without recourse afforded by the law. In 1895 the Supreme 
Court of Iowa, in recognizing the need for relief to persons abused by 
civil process, quoted from Bartlett v. Christhilf, 1888, 69 Md. 219, 14 
Atl, 518, 
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There are instances in which the writ regularly and 
properly. sued out, was perverted, abused and made 
an instrument of oppression. Either something not 
warranted by its terms or something in excess of 
that which was warranted was done under it. It 
would, indeed, be a serious reproach to the law, if 
in such cases it afforded no remedy or redress to 
the injured party. The denial of a remedy in such 
cases, upon the ground that the law was incapable 
of affording redress, would be a most serious reflec- 
tion upon the remedial efficacy of any system of 
jurisprudence. It would proclaim to the evil disposed, 
the unrestricted license to vex, harrass and injure 
without accountability, even though their victims 
should be utterly ruined in their circumstances." 
Nix v. Goodhile, 1895, 95 Iowa 282, 284, 63 N.W. 
701. 


It is accordingly urged that the District Court committed error in 


granting the motion to dismiss the amended complaint, and that such 
order of dismissal be reversed. 
Respectfully submitted, 


S. CHURCHILL ELMORE 


1331 G Street, N.W. 
Washington, D. C. 


Attorney for Appell 
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JOINT APPENDIX 


In the United States District Court 
For The District of Columbia 


JOSEPH O. JANOUSEK 
730 15th Street, N. W. 
Washington, D. C. 


Plaintiff 


vs. Civil Action No. 796-59 


EFFIE D. CHATTERTON 
ELIZABETH S. CHATTERTON 
ELEANORE C. FORSYTHE 
1914 Connecticut Avenue, N. W. 
Washington, D. C. 


Defendants 


REALTY TITLE INSURANCE 
COMPANY, INC., a corporation, 
1424 K Street, N.W. 
Washington, D. C. 


Defendant 


[Filed March 20, 1959] 


me a a ee ae aS ~~ 


COMPLAINT TO VACATE ORDER AND FOR INJUNCTION 


1. This Court has jurisdiction under 811-306, et seq. of the 
District of Columbia Code, 1951 Edition. 

2. On May 11, 1949, the plaintiff, in behalf of the defendants 
Elizabeth S. Chatterton, Effie D. Chatterton and Eleanor C. Forsythe, 
obtained a judgment in the name of the defendant Effie D. Chatterton 
against Edward W. Chatterton in Civil Action No. 916 in the United 
States District Court for the Eastern District of Texas. The judgment 
there obtained was in the amount of $18, 846.06. On May 1, 1950, in 
breach of their contract with the plaintiff herein, without the plaintiff's 
knowledge, the said defendants (who are first-named in the caption here- 
of, and who will hereinafter be referred to as such) surreptitiously 
effected a settlement of the judgment in the Texas District Court and 
caused to be filed therein a satisfaction and dismissal of the said judgment. 
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3. The first-named defendants herein refused to compensate the 
plaintiff for his professional services extending over a period of more 
than two years and representing extensive time and effort. In conse- 
quence thereof, the plaintiff filed in this Court an action captioned 
"Joseph O. Janousek vs. Elizabeth S. Chatterton, Eleanor C. Forsythe, 
Effie D. Chatterton, Civil Action No. 5128-51" to recover compensation 
for the professional services rendered. On July 22, 1953, a judgment 
was entered in the latter civil action in behalf of the plaintiff among 
other parts providing: 


"ORDERED, ADJUDGED AND DECREED, that the plaintiff 
shall have judgment against the defendants in an amount 

equal to 35% of any and all other sums received by the de- 
fendants, or any of them, in payment of the claims of Effie 

D. Chatterton against Edward W. Chatterton and satisfaction 
and dismissal of the judgment in Civil Action No. 916 in the 
United States District Court for the Eastern District of Texas; 


4. Following argument by counsel of a motion filed by the defen- 
dants and judgment debtors in Civil Action No. 5128-51, seeking to show 
satisfaction of the judgment, but without the taking of testimony or any 
hearing or evidence adduced on the issues presented, an order was en- 
tered in that proceeding on February 17, 1958; showing partial satisfac- 
tion of the plaintiff's judgment. By an appeal prosecuted to the United 
States Court of Appeals,’ the plaintiff sought, but did not obtain, a trial 
_ of the issues in the District Court on the partial satisfaction of the judg- 
ment alleged. 

5.. Since entry of the order of February 17, -1958, and the taking 
of the appeal referred to, the plaintiff, through additional facts since 
determined, avers that there has been no partial satisfaction of the 
judgment, that the said order. was entered upon misrepresentations made 


to the Court, and that there continues unpaid under. the judgment.a sum 
in excess of $6,500. 00. 

6. Upon information and belief the plaintite avers. that the-order 
of February 17, 1958, was obtained in Civil Action No. 5128-51 by the 
defendants and judgment debtors therein by misrepresentations made to 
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the Court, which were done and performed by the said defendants in con- 
trivance with Edward W. Chatterton (the judgment debtor in the Texas 
District Court) as a part of a preconceived device and plan on the part 
of the said defendants and Edward W. Chatterton, to secure a showing 
of partial satisfaction of the judgment and defeat the claims of the plain- 
tiff herein when the said defendants and Edward W. Chatterton knew that 
the representations so made to the Court were in truth and in fact untrue, 
and that there has not been, in truth or in fact, any partial satisfaction 
of the judgment as they have alleged. 
7, There is presently being held to the account of Effie D. Chatter- 
ton, one of the judgment debtors in Civil Action No. 5128-51, the sum 
of $4, 200. 00, by the defendant Realty Title Insurance Company, Inc., 
herein, upon which the plaintiff's judgment in Civil Action No. |5128-51 
is alien. The‘ release of the funds so being held, or any part thereof, 
prior to adjudication of the issues would cause the plaintiff irreparable 
loss, harm and injury. 
WHEREFORE, the plaintiff prays: (1) that the order of this Court 
dated February 17, 1958, showing partial satisfaction of the judgment in 
Civil Action No. 5121-58 be vacated; (2) that a temporary restraining 
order and an injunction be granted pending final disposition of this action 
restraining and enjoining the defendant Realty Title Insurance Company, 
Inc., from disbursing any part of the account of $4, 200. 00 being held 
for the account of Effie D. Chatterton; (3) and for’such other and further 
relief as to the Court seems proper and just. 
/s/ Joseph O. Janousek, Pro Se 


[Filed April 10, 1959] 


COUNTERCLAIM OF DEFENDANTS EFFIE D. 
CHATTERTON AND ELIZABETH S. CHATTERTON 
FOR DAMAGES RESULTING FROM ABUSES OF 
CIVIL PROCESS AND/OR MALICIOUS PROSECU- 
TION 
1. Jurisdiction of this counterclaim is vested in this Court, the 
damages sought being in excess of $3,000, exclusive of interests and costs. 
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2. In Civil Action 5128-51, this court entered its judgment in 
favor of the plaintiff against the individual defendants herein for a stated 
sum, and for installment payments to be made to the plaintiff in the 
future, and further for an unstated sum to be awarded plaintiff upon the 
receipt by defendants of certain property. Said defendants failed to re- 
ceive any property as was described in the Court's order, other than 
periodic payments from which plaintiff was duly paid in installments as 


was provided in said judgment. However, defendant Effie Chatterton did 


receive through inheritance from her aunt subsequent to the entry of 
plaintiff's judgment, an interest in certain real estate in this District. 
Such real estate was in no way made a part of the Court’s order entered 
in C.A. No. 5128-51. 

3. Upon her sale of her said real estate, which sale was closed 
on October 3, 1957, defendant Effie Chatterton, through her attorney, 
requested plaintiff to execute a praecipe showing partial satisfaction of 
his aforesaid judgment in order that the same would not constitute a 
lien on such real estate. Said request was made because the plaintiff's 
judgment was in fact satisfied to October 3, 1957. However, plaintiff 
refused to acknowledge such partial satisfaction and as a result thereof, 
defendant Effie Chatterton was required to leave the proceeds of the sale 
of her real estate ($4, 240. 07) in escrow with the defendant title company 
until satisfaction of the plaintiff's judgment could be established of record 
as of the date of the closing of her sale, to wit, October 3, 1957. 

4. In order to satisfy the defendant title company of her right to 
her funds despite the apparent judgment lien in favor of plaintiff, defen- 
dant Effie Chatterton was forced to bring her motion in this court in 
civil action #5128-51 for a declaration of partial satisfaction of such 
judgment, and after considerable delay caused by the plaintiff, this court 
declared plaintiff's judgment satisfied to the date of its order, February 
15, 1958 and the Court of Appeals affirmed. During the course of the 
proceedings on said motion, the plaintiff carried out a scheme designed 
to forestalla speedy determination of the merits of said motion and to 
thereby prevent defendant, Effie Chatterton, from securing her funds 
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from the defendant title company, by delays as are set forth in chrono- 
logical order as follows: 
(1) The motion of defendant Effie Chatterton for partial satisfac- 
tion of judgment was filed on October 3, 1957, 
(2) Hearing on the motion was set by the clerk for October 23, 
1957. 
(3) Plaintiff filed his notice of the taking of defendants' depositions 
for October 5, 1957. 
(4) Plaintiff postponed his taking of defendants' depositions to 
October 25, 1957. 
(5) Plaintiff postponed the taking of defendants’ depositions to 
November 3, 1957. 
(6) Plaintiff postponed the taking of defendants' depositions to 
November 6, 1957. 
(7) At the request of plaintiff, the hearing by the court on the 
motion of defendant was continued to November 7, 1957. 
(8) At the hearing on November 7, 1957, before the Honorable 
John J. Sirica, sitting as motions court, plaintiff represented that he 
needed time to go to Texas and to make an investigation of the matters 
alleged by the defendant in her motion and the Court granted plaintiff a 
ninety day continuance. 
(9) Plaintiff postponed the taking of defendants' deposition to 
January 28, 1958. 


(10) The depositions of defendants and others were taken by 


plaintiff on January 28, 1958, but plaintiff failed to order transcripts be- 
cause of the lack of results thereof. | 
(11) On February 12, 1958, plaintiff filed his "Motion to Refer 
Case for Trial of Issues." 
(12) On February 14, 1958, a final hearing on defendant's motion 
was held before the Honorable Richmond B. Keech, during which hearing 
plaintiff offered no evidence in opposition to the motion, but relied on 
his motion for referral of the case to another court. 
(13) On February 15, 1958, Judge Keech granted defendant's motion 
for order of partial satisfaction of plaintiff's judgment. 
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(14) Notice of Appeal was filed by plaintiff on February 17, 1958. 

(15) On March 26, 1958, plaintiff moved for an extension of time 
in which to file the record on appeal and the court granted an extension 
to April 28, 1958. 

(16) On June 2, 1958, plaintiff moved for an extension of time in 
which to file his brief and he was granted an extension to July 16, 1958. 

(17) Plaintiff moved for an extension of time in which to file his 
brief on July 11, 1958, and an extension was granted to August 29, 19 58. 

(18) On August 28, 1958, the plaintiff moved for an extension of 
time in which to file his brief and he was granted an extension to Septem- 
ber 5, 1958. 

(19) The plaintiff moved on November 17, 1958, for a postponement 
of oral argument in the Court of Appeals, which motion was denied. 

(20) On November 19, 1958, plaintiff renewed his motion for 
postponement of oral argument to the Court of Appeals, which motion 
was denied. 

(21) The Court of Appeals affirmed this court on December 4, 
1958, in appeal case No. 14, 448. 

(22) On January 2, 1959 plaintiff notified defendants of the taking 
of the depositions on January 30, 1959 of an officer of the defendant title 
company and the Chesapeake and Potomac Telephone Company, employer 
of Elizabeth S. Chatterton. 

(23) On January 26, 1959 plaintiff cancelled the Nearing of the depo- 
sition referred to in paragraph 22 above. 

5. Upon the decision by the Court of Appeals for this Circuit affirm- 
ing the order of Judge Keech, the plaintiff instituted a pattern of corre- 
spondence to the defendant title company which defendants aver was 
designed to discourage the title company from its payment of the funds 
held in escrow to the defendant Effie Chatterton despite the aforesaid 
order of partial satisfaction. Among his numerous letters and telegrams 
directed to the defendant title company was his letter of December 4, 


1958, advising that he would petition the Court of Appeals for a rehearing 
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and that he would petition the U. S. Supreme Court for a writ of certiorari. 
Plaintiff reiterated his plan to petition the Supreme Court of the United 
States for a writ of certiorari in his letter to defendant title company 
dated December 22, 1958. Despite his aforesaid statements, the plain- 
tiff failed to take further action on the matter of the decision of the Court 
of Appeals, and defendants aver that plaintiff in fact never intended to 
carry out his stated plans but that such letters and other communications 
to defendant title company were designed solely to prevent defendant 
Effie Chatterton's receipt of her funds. As a result of actions of plain- 
tiff, defendant title company has refused to deliver such funds to said 
defendant. 
6. Defendants Effie Chatterton and Elizabeth Chatterton aver that 
the filing of the complaint herein was done with malice and that its only 
purpose is to further delay Effie Chatterton's receipt of her money held 
by the Title Company which purpose has been accomplished. Said defen- 
dants further believe and therefore aver that plaintiff knows that no 
misrepresentation was made to this court in the hearing on the motion ~ 
for an order of partial satisfaction of judgment and that plaintiff's state- 


ment in his complaint herein concerning such misrepresentations was 


baseless. 
7. The defendant Effie Chatterton is of the age of 84 years, in 
poor health, and in necessitous financial circumstances. She lives with 
and is supported by her daughter Elizabeth S. Chatterton, defendant and 
counterclaimant herein. Said Elizabeth S. Chatterton is employed and 
receives a salary which is inadequate to support herself and her mother. 
Consequently, Elizabeth Chatterton during the course of the litigation of 
the motion for partial satisfaction of judgment inC.A #5128-51 has 
extended her credit in order to purchase for her mother certain articles 
with which to make her mother's life more comfortable, and she and her 
mother have depended upon the funds which are being withheld by the 
defendant title company for the payment of said indebtedness. | Because 
of the calculated efforts of the plaintiff to deprive Effie Chatterton of 
her enjoyment of her funds, each of the defendants Effie and Elizabeth 
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Chatterton have suffered severe worry, which in turn has affected their 
physical and mental health detrimentally and the credit of defendant 
Elizabeth Chatterton has been seriously impaired. Furthermore, 
counterclaimants have had to obligate themselves to pay substantial 
counsel fees in order to defend this action as well as the aforesaid 
Appeal case. Counterclaimants aver that the plaintiff's tactics in de- 
laying and postponing a final determination of the merits of the afore- 
said motion for partial satisfaction of judgment by this Court, his 
appeal from the order of said motion entered by this Court and his dila- 
tory tactics employed in that appeal, and the plaintiff's filing of his com- 
plaint in this action constitute a perversion of the processes of this 
Court and of the Court of Appeals for this Circuit, and are an abuse of 
such process from which the counterclaimants have suffered physically, 
mentally and financially. Counterclaimants further aver that such actions 
of plaintiff have been an attempt or attempts to extort from the defen- 
dant Effie D. Chatterton her funds held by the defendant title company. 

WHEREFORE, the premises considered, defendants pray that this 
Honorable Court enter its judgment against the plaintiff in favor of 
counterclaimants in the sum of $15, 000 as compensatory damages and 
an additional $15, 000 as punitive damages for abuse of process and/or 
malicious prosecution.. 

2. For such other and further relief as to the Court may seem 
just and proper. 

/s/ Effie D. Chatterton 
/s/ Elizabeth S. Chatterton 

[Verification, jurat and certificate of service dated 4/10/59] 


[Filed April 30, 1959] 
MOTION TO DISMISS COUNTERCLAIM 
The plaintiff moves the Court to dismiss the counterclaim filed by 
the defendants Effie D. Chatterton and Elizabeth S. Chatterton as it fails 
to state a claim against the plaintiff upon which relief can be granted. 
/s/ Joseph O. Janousek, Pro Se 


| 
[Certificate of Service] 
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Points and Authorities 
Rules 8 and 12, Federal Rules of Civil Procedure. 
The record in this proceeding. _ 
The purported counterclaim does not puter any cognizable cause 
of action, contains no allegations setting up a valid claim for relief, 
and is wholly without standing as a matter of law, as will be brought to 
the Court's attention. 


/s/ Joseph O. Janousek, Pro Se 


[Filed May 11, 1959] 


AMENDED COMPLAINT TO VACATE ORDER AND 
FOR INJUNCTION 


1. This Court has jurisdiction under 11-306, et seq. of |the Dis- 
trict of Columbia Code, 1951 Edition. 

2. On May 11, 1949, the plaintiff, in behalf of the defendants 
Elizabeth S. Chatterton, Effie D. Chatterton and Eleanore C. Forsythe, 
obtained a judgment in the name of the defendant Effie D. Chatterton against 
Edward W. Chatterton in Civil Action No. 916 in the United States District 
Court for the Eastern District of Texas. The judgment there obtained 
was in the amount of $18, 846.06. On May 1, 1950, in breach of their 
contract with the plaintiff herein, without the plaintiff's knowledge, the 
defendants Elizabeth S. Chatterton, Effie D. Chatterton and Eleanore C. 
Forsythe effected surreptitiously with the judgment debtor Edward W. 
Chatterton a settlement of the judgment in the Texas District Court and 
caused to be filed therein a satisfaction and dismissal of the said judg- 
ment of $18, 846. 06. 

3. The defendants Elizabeth S. Chatterton, Effie D. Chatterton 
and Eleanore C. Forsythe refused to compensate the plaintiff for his 
professional services extending over a period of more than two years 
and representing extensive time and effort. In consequence thereof, the 
plaintiff filed in this Court an action captioned "Joseph O. Janousek vs. 
Elizabeth S. Chatterton, Eleanor C. Forsythe, Effie D. Chatterton, 
Civil Action No. 5128-51" to recover compensation for the professional 
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services rendered. On July 22, 1953, a judgment was entered in the 
latter civil action in behalf of the plaintiff, in pertinent part providing: 


"ORDERED, ADJUDGED AND DECREED, that the plaintiff 
shall have judgment against the defendants in an amount 
equal to 35% of any and all other sums received by the de- 
fendants, or any of them, in payment of the claims of Effie 
D. Chatterton against Edward W. Chatterton and satisfac- 
tion and dismissal of the judgment in Civil Action No. 916 
in the United States District Court for the Eastern District 
of Texas;. . ." 


4, On October 3, 1957, the judgment debtors in Civil Action No. 
5128-51 (who are the defendants Chatterton and Forsythe herein) filed a 
motion in Civil Action No. 5128-51 entitled "motion for order of partial 
satisfaction of judgment." By that motion representations were made to 
the Court that all sums of money due under the judgment of July 22, 1953, 
had been paid to the date of the motion. Representations were also made 
to the Court by affidavits signed by Effie D, Chatterton, one of the de- 
fendants herein, and Edward W. Chatterton, her former husband and 
judgment debtor in the Texas proceeding, with whom she and the defen- 
dants Elizabeth S. Chatterton and Eleanor C. Forsythe (who are the 
daughters of Effie D. and Edward W. Chatterton) had effected surrep- 
titiously the settlement and dismissal of the Texas District Court judg- 
ment. The affidavits made representations to the Court to the effect 
that very nominal payments had been made by Edward W. Chatterton and 
received by Effie D. Chatterton in consideration of the dismissal of the 
Texas judgment, and the representations so made to the Court were made 
to conform with the judgment debtors’ motion which represented that the 
plaintiff had been paid 35% of all sums paid by Edward W. Chatterton to 
Effie D. Chatterton. 

5. While the above motion for order of partial satisfaction of 
judgment was pending, the plaintiff attempted diligently to obtain a fair 
submission of the controversy to the Court by trial of the issues where 
the witnesses would be before the Court, subject to cross examination, 
to tests of credibility and other safeguards possible only by a litigation 
of the issues in a genuine adversary proceeding. 
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6. On February 17, 1958, the District Court, on the basis of the 
affidavits of Edward W. Chatterton and Effie D. Chatterton, and the 


argument of counsel, oral and that presented by way of memorandums in 


support of and in opposition to the motion for partial satisfaction of judg- 
ment, entered an order granting the defendants’ motion for partial satis- 
faction of judgment and denying the plaintiff's motion to refer the case 
for hearing and trial of the issues. The plaintiff took an appeal to the 
United States Court of Appeals on the sole question of the denial of his 
motion to refer the case for hearing and trial of the issues, which was 
affirmed. 
7%. Throughout the pendency of the motions in the District Court 
and the appeal in the United States Court of Appeals the defendants opposed 
strenuously any adversary trial of the issues by which the affiants 
Edward W. Chatterton and Effie D. Chatterton, whose general, uncorrob- 
orated and self-serving affidavits had been employed by the defendants 
on their motion, would have been subject to cross-examination before 
the Court; and coupled with this strenuous resistance on the part of the 
defendants and their counsel, were their complaints of "delays, " while 
the plaintiff sought to avail himself of judicial remedies and appellate 
review in protection of his judgment, when such "delays" complained of 
could have been immediately eliminated by the defendants’ consent to an 
adversary trial and proper litigation of the issues. 
8. The plaintiff has, since the order of February 17, 1959, made 
a continuing investigation, and upon information and belief the plaintiff 
states that the affidavits of Edward W. Chatterton and Effie D., Chatter- 
ton filed by the defendants with their motion for order of partial satis- 
faction of judgment in Civil Action No. 5128-51, were false, contrary 
to fact and made by the said affiants with knowledge of their falsity as 
a part of a fraudulent scheme arranged and contrived by the defendants 
and Edward W. Chatterton for the purpose of falsely representing there 
were no amounts due the plaintiff and judgment creditor in Civil Action 
No. 5128-51. 
9. Since the order of February 17, 1958, the plaintiff has been 
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informed that at the time of filing the affidavits with the motion, Edward 
W. Chatterton had, under a concealed agreement with the defendants, 
paid substantially all amounts due under the Texas judgment for the bene- 
fit of the defendant Effie D. Chatterton; and the defendants have thereby 
obtained the order of this Court dated February 17, 1958, in Civil Action 
No. 5128-51, by falsely showing no amounts due when in truth and in fact 
there is due the plaintiff a sum in excess of $6, 500. 00 on the judgment. 

10. Notwithstanding his diligent efforts, the plaintiff has been hin- 
dered by the defendants' refusal to submit to a trial of the issues. By 
reason of the fraud of the defendants the issues were not open to litiga- 
tion in Civil Action No. 5128-51, and the order of February 17, 1958, 
was procured by misrepresentations to the Court and in fraud upon the 
plaintiff, and the plaintiff has thereby been deprived of a fair opportunity 
to litigate and protect his rights in the judgment in Civil Action No. 5128- 
51. 

11. There is presently being held to the account of Effie D. Chat- 
terton, one of the judgment debtors in Civil Action No. 5128-51, the sum 
of $4, 200. 00 by the defendant Realty Title Insurance Company, Inc., 
herein, upon which the plaintiff's judgment in Civil Action No. 5128-51 
is alien. The release of the funds so being held, or any part thereof, 
prior to adjudication of the issues would cause the plaintiff irreparable 
loss, harm and injury. 

WHEREFORE, the plaintiff prays (1) that the order of this Court 
dated February 17, 1958, showing partial satisfaction of the judgment in 
Civil Action No. 5121-58 be vacated; (2) that a temporary restraining 
order and an injunction be granted pending final disposition of this action, 
restraining and enjoining the defendant Realty Title Insurance Company, 
Inc., from disbursing any part of the account of $4, 200. 00 being held for 
the account of Effie D. Chatterton; (3) and for such other and further 
relief as to the Court seems proper and just. 

/s/ Joseph O. Janousek, Pro Se 


[Certificate of service] 


[Filed May 28, 1959] 
AMENDED COUNTERCLAIM FOR ABUSE OF PROCESS 

1. Jurisdiction of this counterclaim is vested in this Court, the 
damages sought being in excess of $3,000, exclusive of interest: and 
costs. 

2. In Civil Action 5128-51, this court entered its judgment in 
favor of the plaintiff against the individual defendants herein for a stated 
sum, and for installment payments to be made to the plaintiff in the 
future, and further for an unstated sum to be awarded plaintiff upon the 
receipt by defendants of certain property. Said defendants failed to re- 
ceive any property as was described in the Court's order, other than 
periodic payments from which plaintiff was duly paid in installments as 
was provided in said judgment. However, defendant Effie Chatterton did 
receive through inheritance from her aunt subsequent to the entry of 
plaintiff's judgment, an interest in certain real estate in this District. 
Such real estate was in no way made a part of the Court's order entered 
inC.A. #128-51. 

3. Upon her sale of her said real estate, which sale was closed 
on October 3, 1957, defendant Effie Chatterton, through her attorney, 
requested plaintiff to execute a praecipe showing partial satisfaction of 
his aforesaid judgment in order that the same would not constitute a 
lien on such real estate. Said request was made because the plaintiff's 
judgment was in fact satisfied to October 3, 1957. However, plaintiff 
refused to acknowledge such partial satisfaction and as a result thereof, 
defendant Effie Chatterton was required to leave the proceeds of the sale 
of her real estate ($4, 240. 07) in escrow with the defendant title company 
until satisfaction of the plaintiff's judgment could be established of record 
as of the date of the closing of her sale, to wit, October 3, 1957. 

4. In order to satisfy the defendant title company of her right to 
her funds despite the apparent judgment lien in favor of plaintiff, defen- 
dant Effie Chatterton was forced to bring her motion in this court October 
3, 1957, in civil action #5128-51 for a declaration of partial satisfaction 
of such judgment. Plaintiff, well knowing that he had no defense to this 
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motion, embarked upon a plan to utilize the processes of the court, 

legal in themselves, for an illegal purpose, namely to forestall a speedy 
determination of the spurious controversy plaintiff had created and 
thereby prevent defendant, Effie Chatterton, from securing her funds 
from the defendant title company. 

5. To this end, plaintiff upon various and sundry pretexts, and 
despite stern warning from the court, sought no less than seven con- 
tinuances or postponements of proceedings in the District Court before 
this simple motion could even be heard. February 15, 1958, the motion 
was granted and an order entered showing partial satisfaction of the 
judgment. Thereafter plaintiff filed a notice of appeal and made six 
more requests for continuance or postponement before the Court of 
Appeals affirmed the order of partial satisfaction December 4, 1958. 

6. After this, plaintiff instituted a pattern of correspondence to 
the defendant title company designed to discourage the title company 
from payment of the funds held in escrow, despite the aforesaid affirm- 
ance of the order of partial satisfaction. Among other things, he repre- 
sented by letter and telegram that he would petition the Court of Appeals 
for a rehearing and that he would petition the Supreme Court of the 
United States for a writ of certiorari. Nevertheless, plaintiff failed to 
take this threatened action, his sole purpose being to tie up defendant 
Effie Chatterton's funds with the title company for an additional ninety 
days from the order of affirmance by the Court of Appeals. 

7. On the ninety-first day after the order of affirmance by the 


Court of Appeals, plaintiff instituted this present action as a continuing 


part of his plan to utilize the processes of this court to forestall deter- 
mination of the spurious controversy he created more than eighteen 
months before, and thereby prevent defendant, Effie Chatterton, from 
securing her fund from the defendant title company. 

8. Said complaint has now been dismissed for failure to state a 
claim upon which relief can be granted, and plaintiff has now filed an 
amended complaint, and has informed defendants, through their attorney, 
that unless he is' paid the sum of $1500, he will keep this litigation going 
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indefinitely, and thus prevent defendant Effie Chatterton from ever re- 
ceiving her funds now held by the title company. 

9. The defendant, Effie Chatterton, is 84 years of age, in poor 
health, and in necessitous financial circumstances. She is supported by 
her daughter, Elizabeth S. Chatterton, defendant herein. Elizabeth 
Chatterton, during the course of this litigation has borrowed money 
in order to support her mother, and she and her mother have depended 
upon the funds which are being withheld by the title company at the in- 
stance of plaintiff. Because of the efforts of plaintiff to deprive Effie 
Chatterton of the enjoyment of her funds, each of the defendants Effie 
and Elizabeth Chatterton have suffered severe mental anguish, | which in 


turn has effected their physical health; the credit of defendants has been 
seriously impaired, and they have had to obligate themselves t pay sub- 


stantial counsel fees. 
WHEREFORE, the premises considered, defendants pray: 
1. That this Honorable Court enter its judgment against the plain- 
tiff in favor of counterclaim in the sum of $15, 000 as compensatory 
damages and for $15, 000 as punitive damages. 
2. For such other and further relief as to the court may seem just 
and proper. 


/s/ 8. Churchill Elmore 
Attorney for Defendants Effie Chat- 
terton and Elizabeth Chatterton *** 


[Jury demand and certificate of mailing] 


———— 


[Filed June 1, 1959] 
MOTION TO DISMISS AMENDED COUNTERCLAIM 
The plaintiff respectfully moves the Court to dismiss the amended 
counterclaim filed by the defendants Effie D. Chatterton and Elizabeth 
S. Chatterton, as it fails to state a claim upon which relief can be grant- 
ed for the following reasons: 
1. Except for a re-working of its composition, the amended 
counterclaim says nothing not already alleged in the original counter- 
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claim, which the Court ordered dismissed on May 18, 1959. The amended 

counterclaim does not state any cognizable cause of action and is, as 

was the original counterclaim, wholly without standing as a matter of law. 
2. The Court is respectfully referred to the Points and Authorities, 

and Additional Points and Authorities in Support of Motion to Dismiss 

Counterclaim filed in support of the previous motion ‘to dismiss the 

counterclaim, upon which the Court entered its order of dismissal on 

May 18, 1959. 


| /s/ Joseph O. Janousek, Pro Se *** 


[Certificate of service] 


[Filed June 15, 1959] 


OPPOSITION TO MOTION TO DISMISS AMENDED 
COUNTERCLAIM 


Come now the counterclaimants, Effie D. Chatterton and Elizabeth 
S. Chatterton and in opposition to the motion of plaintiff to dismiss the . 
amended counterclaim herein, respectfully represent unto this Honorable 
Court as follows: 

1. By their amended counterclaim, the counterclaimants allege 
that the plaintiff has abused the process of this Court, (1) by forcing the 
counterclaimants to present their motion for partial release of plaintiff's 
judgment in C.A.) 5128-51 and by unduly delaying a final hearing therein; 
(2) by prosecuting an appeal of the order this Court entered February 15, 
1958, which partially released plaintiff's judgment and by further delay- 
ing the decision of the Court of Appeals therein; (3) by threatening the 
defendant Title Company with further process of the Court of Appeals 
and Supreme Court solely for the purpose of delaying the defendant Effie 
Chatterton in securing funds tied up by plaintiff's judgment; (4) by the 
filing of the present complaint which counterclaimants allege was done 
merely for the purpose of further delaying the enjoyment by defendant 
Effie Chatterton of her funds withheld by reason of defendant's judgment 
in the aforesaid civil action and for the purpose of extorting from said 
defendant such funds as are rightfully hers. 
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2. As was said by the Supreme Judicial Court of Massachusetts 
in Loruso v. Bloom, 1947, 321 Mass. 9, 71 NE 2, 218, 


"The principle of supplementary proceedings by one 
who could have been found to have known that his alleged 
debtor had fully satisfied his indebtedness, for the pur- 
pose of compelling him to pay again, constitutes an abuse 
of legal process. The commencement and maintenance of 
an action known to be groundless to accomplish such a 
purpose are a perversion of legal process and make the 
instigator liable for the damages sustained by the one 
against whom he brought such proceeding." 


Counterclaimants submit that if they are able to show that plain- 
tiff brought his present action maliciously for the purposes as they allege 
in their amended counterclaim that they will have established a prima 
facie case of abuse of process, and that accordingly, their present 
amended counterclaim is not subject to dismissal pursuant to the motion 
of plaintiff. 

WHEREFORE, counterclaimants pray that the motion to dismiss 
the amended counterclaim be dismissed, and 

For such other relief as to the Court may seem meet and proper. 


/s/ 8S. Churchill Elmore 
Attorney for Counterclaimants 

Effie D. Chatterton and Elizabeth 
S. Chatterton *** 


[Proof of service] 


[Filed June 30, 1959] 
ORDER 
Upon consideration of the motion of plaintiff to dismiss the counter- 
claim and upon consideration of argument of counsel, and it appearing 
to the Court that the counterclaim fails to state a claim upon which relief 
can be granted, it is this 30 day of_ June » 1959, 
ORDERED that the counterclaim herein be and the same is hereby 
dismissed, and it is further 
ORDERED that counterclaimants' oral motion for leave to amend 
the counterclaim be denied, and 
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It is expressly determined by the Court that there is no just 
reason for delaying the dismissal of such counterclaim and it is 
accordingly expressly directed that judgment of such dismissal be 
entered. 

/s/ Alexander Holtzoff, Judge 


[Certificate of service] 


[Filed July 7, 1959] 
NOTICE OF APPEAL 

Notice is hereby given this 7th dayof July , 1959, that 
Effie D. Chatterton and Elizabeth S. Chatterton, defendants and counter- 
claimants hereby appeal to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 
30th dayof June , 1959 infavorof plaintiff against said 
Effie D. Chatterton and Elizabeth S. Chatterton dismissing their counter- 
claim. ; 

/s/ S. Churchill Elmore 


EFFIE D. CHATTERTON ~ 
ELIZABETH 8. CHATTERTON _ 
_ bypeltants, 


JOSEPH O. JANOUSEK - 


APPEAL FROM THE UNITED STATES DISTRICT COURT. ge 
“FOR THE, DISTRICT: OF Setar ; Hs 


STATEMENT OF THE QUESTION PRESENTED 


Should not the dismissal of a counter- 


claim alleging abuse of process be affirmed 


on appeal where the allegations pleaded con- 
sisted of nothing more than the defendant- 
counterclaimants' personal views, opinions 
and their conclusions on matters of disputed 
fact, whereby they attempted to show ulterior 
motives of the plaintiff, but made no showing 
whatever of any improper or irregular use 

of process by the plaintiff? 
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UNITED STATES COURT OF APPEALS 
For ihe District Of Columbia Circuit 


No. 15,315 


EFFIE D. CHATTERTON 
ELIZABETH S. CHATTERTON 


Appellants,,, 


JOSEPH O. JANOUSEK 
Appellee. 


—_—— 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


In 1949 the appellee, as attorney for the appellants, obtained a 
judgment for them in the amount of $18, 846. 06 in the United States Dis- 
trict Court for the Eastern District of Texas. Thereafter, in breach of 
their contract with the appellee, and without making any provision for 
the payment of counsel fees, the appellants surreptitiously arranged and 
effected a settlement of the judgment directly with the judgment |debtor 


and the judgment was dismissed. 


2 


The appellee filed a suit against the appellants in the United States 
District Court for the District of Columbia to recover compensation for 
the professional services he had rendered the appellants over a period 
of more than two years. On July 22, 1953, a judgment was entered in 
that action for the appellee, in pertinent part providing, in so far as this 
appeal is concerned, that the appellee should have judgment against the 
appellants "in an amount equal to 35% of any and all other sums received 
by the defendants, or any of them, in payment of the claims of Effie D. 
Chatterton against Edward W. Chatterton in the satisfaction and dismis- 
sal of the judgment in Civil Action No. 916 in the United States District 
Court for the Eastern District of Texas;" (J.A. 9, 10). 


In 1957 the appellants filed a motion in the District Court action 
seeking to show partial satisfaction of the appellee's judgment, support- 
ed only by the self-serving affidavits of the appellants and the judgment 
debtor with whom they had effected the surreptitious dismissal of the 
Texas District Court judgment. As the judgment of the appellee was 
in fact unpaid and unsatisfied, the appellee opposed the motion and sought 
a hearing on the issues. The appellants' motion for partial satisfaction 
was granted, and the appellee's motion to refer the cause for hearing 
was denied. The order of partial satisfaction was entered, and the ap- 
pellee continued his investigation of circumstances strongly indicating 
misrepresentations and fraud on the part of the appellants and the judg- 
ment debtor in the Texas case. (J.A. 10-11) 


As a result of his continuing investigation the appellee subsequent- 


ly filed an independent action in accordance with the provisions of Rule 


60(b) of the Federal Rules of Civil Procedure, seeking relief from the 
order showing partial satisfaction of the judgment. The appellee's action 
in the District Court is for equitable relief, to have the order set aside 
on facts of after-discovered fraud, fraud upon the Court and fraud which 
prevented a fair contest and trial of the issues on the partial satisfaction 
asserted by the appellants. (J.A. 1-3, 9-12) 
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Responsively, the appellants first filed a "Counterclaim | of 
Defendants Effie D. Chatterton and Elizabeth S. Chatterton For Damages 
Resulting From Abuses of Civil Process And/Or Malicious Prosecution. Wy 
Upon dismissal of that counterclaim the appellants filed an "Amended 
Counterclaim For Abuse of Process." Both pleadings claimed $15, 000 


compensatory and $15, 000 punitive damages. The latter, however, 
abandoned the claim of malicious prosecution. (J.A. 3-8, 13-15) 


Upon the appellee's motions for dismissal, both the counterclaim 
and the amended counterclaim were dismissed. From the last\order of 
dismissal the appellants have appealed. (J. A. 17) 


STATUTES AND RULES INVOLVED 


Federal Rules of Civil Procedure. Rule 60. Relief from Judg- 
ment Or Order . . . (b) Mistakes; Inadvertence; Excusable Neglect; 
Newly Discovered Evidence; Fraud, Etc. . . « This rule does not 
limit the power of a court to entertain an independent action to|relieve 
a party from a judgment, order or proceeding, . . . or to set aside 
a judgment for fraud upon the court. - . writs of coram nobis, coram 
vobis, audita querela and bills of review and bills in the nature of a bill 
of review are abolished, and the procedure for obtaining any relief from 
a judgment shall be by motion as prescribed in these rules or by an in- 
dependent action. 


SUMMARY OF ARGUMENT 


The amended counterclaim does not state a cognizable claim for 
relief and was properly dismissed. The appellee, in endeavoring to 
protect his judgment, which in fact continues unpaid and unsatisfied, by 
proceedings brought in accordance with the provisions of Federal Rule 
60(b), upon evidence he has, is employing no process but is exercising 
substantive and procedural rights afforded him by law in protection of 
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his interests. No abuse of process is shown by the amended counter- 
claim, even as implemented by the appellants' creativeness and their 
unrestrained pleading of conclusions and assertions of their own inven- 


tion. 


ARGUMENT 


The counterclaim not only fails to show any process abused, but 
proceeds on a bizarre theory that a litigant, who is resisting fraudulent 
claims of payment on a judgment, which is in fact unpaid and unsatisfied, 
should be penalized in damages for employing in the courts the protective 
processes the law affords. 


The appellee filed an independent action under the provisions of 
Federal Rule 60(b) to vacate an order of partial satisfaction of his judg- 
ment. It pleads circumstances showing a2 fraud on the court in obtaining 
the order of partial satisfaction. It shows that by such fraud on the court 
and on the appellee the appellants prevented the appellee from obtaining a 
full and fair hearing and a trial of the issues in a genuine adversary pro- 
ceeding on the controverted assertions of satisfaction prior to the entry 
of the order of partial satisfaction. (J. A. 9) The complaint shows the 
existence of essential facts entitling the appellee to relief. 7 Moore's 
Federal Practice, page 610; 30A Am. Jur., p. 737, Sec. 901; Fiske v. 
Buder, (C.C.A. 8th, 1942) 125 F. 2d 841; Haggar Company v. U.S., 

(Ct. of Claims, 1955) 128 F. Supp. 404. 


The counterclaim, followed by the amended counterclaim, charg- 
ing abuse of process, is the culmination of the appellants’ arbitrary in- 
sistence, present from the outset of this controversy, that the appellee 
should accede to their arbitrary demands and acknowledge satisfaction of 
a judgment simply because they fraudulently say it is so, and that the ap- 
pellee is doing some wrong in pursuing his legal remedies before the courts 
to show that no satisfaction has in fact ever been made or exists. Para- 


graphs 3 and 4 of their amended complaint exhibit this arbitrary attitude. 
(J.A. 13, 14) 
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Nor has the appellants’ flair for sheer invention aided their 
counterclaim: as, for example, that the appellee has informed the 
appellants "that unless he is paid the sum of $1, 500 he will keep the 
litigation going indefinitely", and that the appellee "upon various and 
sundry pretexts and despite stern warning from the Court, sought no 
less than seven continuances . . . " Such statements are wanting in 
truth but, if taken as true for purposes of the motion to dismiss, would 
still not aid the pleading which fails to state any legally valid claim for 
relief. 


For if the appellees by their inventive pleading have attempted to 
show an ulterior motive, they have not shown any irregularity in the use 
of process. Indeed, the matters pleaded show nothing more than the ex- 
istence of issues of fact arising out of the appellants' allegations of pay- 
ment of the judgment, the appellee's denial that it has been partially sat- 
isfied or paid, and the regular and legitimate use by the appellee, as is 
his right, of the substantive and procedural steps the law makes available 
to him and to all other litigants in similar circumstances, in protection 
of judgments against claims of payment fraudulently made. 


An abuse of process does not arise from a regular and |legitimate 
use of process. Ross v. Peck Iron and Metal Co., (C.C.A., 4th, 1959) 
264 F. 2d 262, 267-68; Ira S. Bushey & Sons v. W. E. Hedger Trans. 
Corp. (C.C.A., 2nd, 1948) 167 F. 2d 9, 19; Capitol Electric Co. , Inc. 
v. Cristaldi, (D.C. Md., 1958) 157 F. Supp. 647, 648; Hallv. Field 


Enterprises, (Mun. App., 1955) 140 A. 2d 840. 


If, for purposes of the motion to dismiss, the allegations attempt- 
ing to charge the appellee with ulterior or bad motives be taken as true, 
the defendants none the less failed to state a valid claim for relief in their 
counterclaim. For to sustain the action more is necessary. [It would 
seem both from authority and from reason," states American |Jurisprud- 
ence, Vol. 1, page 178, sec. 6, "that to sustain the action two elements 
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are essential, (1) the existence of an ulterior motive, and (2) an act in 
the use of process other than such as would be proper in the regular 
prosecution of the charge. The first of these elements may, perhaps, be 
inferred from the second, but the existence of the first cannot, in reason, 
dispense with proof of the second, for if the act of the prosecutor is in it- 
self regular, the motive, ulterior or otherwise is immaterial. An action 
for abuse of process cannot be maintained where the process was employ- 
ed to perform no other function than that intended by law." Among the 
numerous authorities in support of this rule are: Geier v. Jordan, (Mun. 
App., 1954) 107 A. 2d 440; Bach v. Quigan, (D.C.E.D.N.Y., 1945) 
5F.R.D. 34, 36; Slaffv. Slaff, (D.C.S.D.N.Y., 1957) 151 F. Supp. 124. 


The appellants’ pleading of their personal views, opinions and con- 
clusions as to why the appellee filed his suit does not substitute for the 
necessity of pleading a legally cognizable cause of action. The court's 
observations in Slaff v. Slaff, supra, pertaining to a counterclaim, might 
well be applied to the counterclaim in this case. There the counterclaim- 
ant also charged that a pending suit had been instigated and filed not with 


legitimate objectives but for the purpose of harassing, annoying and injur- 


ing the counterclaimant. "The counterclaim, " said the court, "is a con- 
fused melange of allegations of fact, characterizations and conclusions, 
some of which might be pertinent to a claim of malicious prosecution, 
some to a claim for libel, some perhaps to a claim for abuse of process. " 
In dismissing the counterclaim the court declared that "The gist of such a 
claim is that there must be improper use of the process outside of and 
apart from its legitimate purpose. Bad motive is not enough... " 


CONCLUSION 


It is respectfully submitted that the order of the United States 
District Court dismissing the counterclaim of the appellants should be 
affirmed. 

JOSEPH O. JANOUSEK 


American Security Building 
Washington, D.C. 
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